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warrant may be resisted. Cf. Sowles v. Soule, 59 Vt. 131, 7 Atl. 715; Canfield 
Salt & Lumber Co. v. Township of Manistee, 100 Mich. 466, 59 N. W. 164. 
See 2 Cooley, Taxation, 3 ed., 1476. And since mere sale of realty under an 
illegal tax claim is void and does not cloud the title, it is not duress. City of 
Detroit v. Martin, 34 Mich. 170; Sonoma County Tax Case, 13 Fed. 789. But 
cf. Montgomery v. Cowlitz County, 14 Wash. 230, 44 Pac. 259. It has been held, 
in accord with the principal cases, that a statute imposing penalties for non- 
payment is duress. Ratterman v. Express Co., 49 Oh. St. 608, 32 N. E. 754. 
Though its validity could be attacked in the action for collection, if it proved 
valid, the penalties for non-payment would be imposed. This risk makes 
payment under protest involuntary. Contra, Michel Brewing Co. v. State, 

19 S. D. 302, 103 N. W. 40. The first of the principal cases further holds that 
a statute automatically forfeiting the franchise constitutes duress. A decision 
may subsequently declare the statute void ab initio, but its effect upon the 
business in the meantime cannot be erased. The same considerations apply 
when it is uncertain whether the plaintiff's business is within the statute. But 
when the terms of the statute are reasonably free from doubt, or have been 
made so by judicial construction, and no step except demand is taken against 
the business, there is no duress. 

Res Judicata — Matters Concluded — Former Judgment Bar to 
a Negative Defense. — In answer to a plea of no consideration in an 
action for rent, the plaintiff pleaded a recovery on a former, instalment. In 
the former action, there had been no allegation or denial of consideration. 
Held, that the defendant is estopped by the former judgment. Cooke v. 
Rickman, 105 L. T. 896 (Eng., K. B. D., July 13, 1911). 

In a subsequent action between the same parties or their privies, a prior 
judgment is conclusive evidence as to all questions actually adjudicated thereby. 
Price v. Carlton, 121 Ga. 12, 48 S. E. 721; Anthanissen v. Dart, 94 Ga. 543, 

20 S. E. 124. This is true even though the later action is on a different cause 
of action, as for a subsequent instalment. Koehler v. Holt Mfg. Co., 146 Cal. 
33S, 80 Pac. 73. See Bond v. Markstrum, 102 Mich, n, 19, 60 N. W. 282, 284. 
The rule is clearly fictitious, since, while declaring the prior judgment conclu- 
sive evidence, it confines its operation in this respect to actions between the 
parties. See 17 Harv. L. Rev. 406. The policy underlying it is the desira- 
bility of limiting litigation. See 2 Black, Judgments, 2 ed., § 500. It is justified 
on the ground that the parties have admitted the fact or have had adequate op- 
portunity to contest it. See 2 Black, Judgments, 2 ed., § 614. Consequently, 
it does not apply where the defendant sets up an affirmative defense not con- 
sidered in the former action. Richardson v. City of Eureka, no Cal. 441, 
42 Pac. 965; Stone v. St. Louis Stamping Co., 155 Mass. 267, 29 N. E. 623. 
But where the fact, even though not in terms pleaded or denied in the prior 
suit, was essential to the judgment in that suit, it seems properly held res 
judicata. This is especially true if, as suggested in the principal case, the 
Judicature Act requires no allegation of such essential fact. 

Rule against Perpetuities — Trusts eor Accumulation during 
Minority oe Tenants in Tail. — A testator devised an estate to legal limi- 
tations in strict settlement, and provided that during the infancy of any ten- 
ant for life or in tail in possession the trustees of the will should enter into 
possession of the rents and profits, with power, inter alia, to hold manorial 
courts and accept surrenders of leases, maintain the infant and apply the 
surplus to discharge incumbrances on this and other estates. Held, that as 
the trustees take no legal estate, but simply a power, the minority clause is not 
void for remoteness. In re Earl of Stamford and Warrington, [191 2] 1 Ch. 343. 
See Notes, p. 656. 



